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COLLATERAL ATTACKS BASED ON IRREGULARITIES 

SHOULD judicial action ever be held void on collateral attack by 
reason of any departure from the prescribed mode of proce- 
dure? To discuss this question is the purpose of the present 
article. The magnitude of the subject will forbid the discussion of 
any specific departures or modes of procedure in detail. Number- 
less decisions and discussions on specific points will be found scat- 
tered through the books where these points are severally treated. 
If anything need be said, the comprehensive view is the one most 
needing attention, and least liable to receive it, because text-writ- 
ers to a great extent, and the courts always, are concerned with the 
concrete case. 

By way of eliminating questions and narrowing the discussion it 
may be instructive to enumerate the acknowledged elements of 
jurisdiction. 

First. There must be a court. Judicial action is action by a 
court. A court is a body created by law for the judicial adminis- 
tration of public justice at specified times and places. Whether its 
action should be held void on collateral attack, if the legislative 
body enacting the law creating it was revolutionary, if the law was 
unconstitutional, if the judge was disqualified by interest or other- 
wise, or if by mistake he attempted to hold court at an improper 
time or place, are questions on which opinions differ, but they 
need not be discussed here. 1 

Second. That court must be empowered by law to try such 
causes. For example, a court must be empowered by law to pro- 
bate wills in order to give a judgment probating a will, to entertain 
criminal prosecutions in order to convict for murder. It has been 
made a question how far the court's decision in the particular case 
as to its own powers may be considered as affecting the validity of 
its action when collaterally attacked. For example, it may be made 
a question as to whether the power of a j ustice of the peace enables him 
to try an action for the recovery of a penalty under a particular 
statute. The case is before him. He is bound to decide it, there- 
fore has power to decide it. Power to decide implies power to 
decide either way. If it is a debatable question and he reaches an 
erroneous conclusion as to his powers is his judgment void? A 
probate court is asked to administer the estate of Moses Scott, 
deceased. On proper evidence it finds that Scott is dead. Is the 

i Van Fleet on Collateral Attacks 11 18-59. 
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administrator's sale void if Scott was not in fact dead? To both 
questions the courts say yes. 1 But this is outside of the present 
discussion. 

Third. The court must have power to render such a judgment, 
or do such an act in a proper case. This power, like the one just 
mentioned, must be sought in the law creating the court and pre- 
scribing its jurisdiction. A probate court has power to order sale 
of lands to pay debts. A sale is ordered for some improper pur- 
pose when there are no debts to be paid. Is the sale void? 2 But 
this too is out of our inquiry. 

Fourth. The thing adjudicated on must have been in the court's 
power. A court in California could not quiet title to land in New 
Jersey. 3 A judgment rendered and sale under execution thereon 
does not pass the title of any one who was not served and did not 
appear unless the property sold was the subject matter of the suit. 
It is not in personam for want of service, and not in rem for want of 
levy or reference. 4 

Fifth. The court's action must have been invoked. There must 
have been a case in court calling for the action. Courts do not act 
spontaneously. They are not executive, but judicial. 5 

Sixth. The judgment is not binding in personam on any person 
who had not been brought before the court in that case, by service 
of the court's process on him personally within the territorial limits 
of the court's jurisdiction or by his voluntary appearance in the 
cause. 6 What is sufficient process and service, and what is the 
effect of the death of the party before the judgment was rendered, 7 
are large questions outside of the present inquiry. Have all the 
elements of jurisdiction been named, or is there another, viz: 

Seventh. Will any departures from prescribed form render the 
proceedings void on collateral attack, notwithstanding all the essen- 

i See Scott v. McNeal (1894), 154 U. S. 34, 14 Sup. Ct. 1108. 

« See Heath v. Wells (1827), 5 Pick. (22 Mass.), 140; Hunt v. Hunt (1878), 72 New York 
217. 28 Am. Rep. 129; Griffith v. Frazier (1814), 12 D. S. (8 Cranch) 9; Schulter v. Bowery Sav. 
Bank (1889). 117 N. Y. 125, 22 N, E. 572. 

» See Lindley v. O'Reilly (1888), 50 N. J. L. 636, 15 AU. 379, 7 Am. St. Rep. 802; Rose v. 
Himely (1808), 8 U. S. (4 Cranch) 241. 

* Pennoyer v. Neff (1877), 95 U. S. 714. 

» Van Fleet on Collateral Attack 82 61 et seq. 

« Pennoyer v. Neff (1877), 95 D. S. 714. 

' As to death of party see Kager v. Vickery (1900), 61 Kan. 342, 59 Pac, 628, 78 Am. St. Rep. 
318, 49 L- R. A. 153 and note. 
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tials hereinbefore mentioned are found present? This is our ques- 
tion. 

The question will be discussed from first principles rather 
than upon authority. But lest any one should deem this an unwar- 
ranted disturbance of what has been settled, and plead stare decisis, 
it may be well to make a preliminary showing of the unsettled state 
of the law. In this matter judicial authority may be found for 
almost any proposition ; and the decisions are so numerous on all 
forms of action that it will be well to choose one for illustration. 1 It 
is proposed to show that no departure from prescribed form should 
make the action void, so that it could be defeated collaterally. As 
this proposition will be more readily conceded as to the common 
law actions it will be well to choose a statutory proceeding for illus- 
tration, say attachment and garnishment. 

Our position having been stated, let us note the statement of the 
case by those who take the opposing view before proceeding further. 
It is stated by the counsel in argument in Voorhees v. United States 
Bank (1836) , 2 as follows : — 

"The powers of courts are of two kinds: ordinary and extraordinary. The 
first are those general powers of adjudicating between parties, the defendant 
being within the reach of their process, upon matters within the general cog- 
nizance of the tribunals, as established by law. The constitution or laws 
establishing the respective courts of the union or of the states, define, by 
marked boundaries, these general powers, as distributed to the different courts, 
and fix the limits of their respective jurisdictions. Within these boundaries, 
their powers are exercised according to their own discretion and judgment of 
the law, and their adjudications are conclusive upon the rights of the parties, 
unless the case be regularly brought under the review of an appellate tribunal. 
The constitutions of judicial tribunals are to be carefully distinguished from 
those laws which are made for the enlarging, defining, or circumscribing the 
rights and liabilities of individuals constituting the community, over which 
the powers of legislation are exercised. From the former the court derives 
its existence, its mode of being, and the essential qualities of its nature. 
They confer upon it its powers, define its jurisdiction, and limit its capacity. 
In expounding these fundamental laws in which its judges have, if not a per- 
sonal, yet an official interest, it can claim no right to bind the conscience or 
control the judgment of any other tribunal, not subordinate, before which the 
question may arise, whether'its judgment were right or wrong. It must be 
resolved by looking at the law itself. 

"The extraordinary or special powers conferred upon courts are of the 
same nature. Relating, like them, to their own power and jurisdiction, they 
have no exclusive right to judge of them, so as to silence the judgment of 

i Van Fleet on Collateral Attack will be of interest to those who wish to examine the 
decisions at large and in detail, 
» 10 Peters (35 U. S.), 449, at 452. 
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other tribunals, not subordinate, when the question is whether the power exer- 
cised has been conferred. In other words, the exercise of a power by a court 
does not prove the rightful existence of the power. And when a special power 
is conferred, to be exercised in a certain mode, it is equally competent for 
another tribunal to consider whether the power has been exercised in the mode 
prescribed ; for, in such case the mode is an ingredient essential to the power, 
constituting, indeed, a condition on which the power depends. In such case, 
the act is binding or nugatory, as it pursues the mode or is done in disregard 
of it. And the record, to bind the rights of the parties, must show that the 
power has been exercised in strict conformity with the mode prescribed. It is 
not sufficient that the mode has been pursued in three out of four, or nine out 
of ten of it9 parts ; it must be wholly pursued to make the act valid. If 
twenty things are required by the law to be done by the court in exercising 
such special power, these, being specially required, must not only be done, 
but specifically appear on the record to have been done. The omission of one 
is fatal; and a court before which the adjudicatian shall be collaterally brought, 
cannot hold a right to be vested, or a title to be divested, by a record showing 
such an omission." 

The case in which this argument was made was an action of 
ejectment by a purchaser at a sale on execution on a judgment 
rendered in an action commenced by attaching the land for which 
the suit in ejectment was brought. The defendant in the attach- 
ment suit was not served with process, and did not appear. In the 
ejectment suit it was objected that the record of the attachment case 
did not show title in the plaintiff, because no affidavit for attach- 
ment was made, which the statute required, because the notice was not 
published as long as the statute required, because the judgment was 
rendered within three terms from the commencement of the suit, 
which the statute forbade, and because the sale was made without 
waiting a year as the statute required. The supreme court of the 
United States held that these defects were not jurisdictional, and the 
sale was valid, though it would have been set aside on objection in 
due time and manner. This is one of the first cases, if not the very 
first, in which the validity of irregular attachment proceedings was 
passed upon in case of a collateral attack. This decision seems 
correct from every consideration of principle and policy, and the 
eminence of the tribunal deciding it commends it to the considera- 
tion of those who entertain different views. Upon this question it 
stands prominently as a leading case. The subject was again 
reviewed at length by Mr. Justice Miller, speaking for the same 
court thirty-four years later, in Cooperv. Reynolds (l870),Mn which 
the former decision was affirmed on quite similar facts. 

i 10 Wallace (77 D. S.) 308. 
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As to defects in the attachment or garnishment affidavit, 1 it has 
been held that no defect would enable another attachment or execu- 
tion creditor to obtain priority by intervening in the attachment suit as 
a claimant, 2 much less by making the attack collaterally in another 
action. 8 Again, when the affidavit has been defective, so that an 
objection by motion to quash in the original action would have been 
fatal, the proceedings have been held valid on bill to quiet title, 
ejectment, replevin, trespass, or trover for the property or its 
value. Such defects, though never so serious, have been held 
cured by the judgment, though the defendant was not personally 
served and did not appear in the attachment case, 4 and though the 
proceedings were in justice court. 5 Summary judgment was given 
against a constable and his sureties, for his failure to obey a vendi- 
tioni exponas, though he urged in defense that the affidavit to obtain 
the attachment under which he took the goods did not contain all 
the statutory averments, and the attachment debtor had not appeared 
or been personally served. 6 The same principles have been applied 
to garnishments, whether independent or ancillary to an attachment. 
In assumpsit for the debt, it has been held a good defense that the 
demand sued on had been paid on a judgment confessed by the 
defendant as garnishee in an action in justice court, in which the 

' This question is discussed in a monographic note, 76 Am. St. Rep. 800. maintaining that 
defects in the affidavit render the judgment absolutely void; but distinction is not always 
made between direct and collateral attacks. 

2 Fridenberg v. Pierson (1861), 18 Cal. 152, 155, 79 Am. Dec. 162, and see extended note to 
last; Gilkeson Sloss Com. Co. v. Bond (1892), 44 La. An. 841, 11 So, 220; Bank of Augustan. 
Jaudon (1854), 9 La. An. 8: Westcott v. Sharp (1887), 50 N. J. L. (21 Vroom) 392, 13 Atl. 243, and 
this is a very instructive and well considered decision ; Ward v. Howard (1861), 12 Ohio St. 
l60; Ex parte PerryStove Co. (1894), 43 S. Car. 176, 20 S. E. 980; Goodbar v. City Nat. Bank 
(1890), 78 Tex. 461, 14 S, W. 851; Slade v. LePage (1894), 8 Tex. Civ. App. 403, 27 S. W. 952; Mil- 
ler v. White (1899), 46 W. Va. 67, 33 S. E. 332, 76 Am. St. Rep, 791. While these decisions were 
made on the ground that the attachment was not void, the same result has been reached on 
the ground that when a claimant intervenes only one question is open to him — his interest 
in the property. The question is not whether the attaching creditor has any right, but 
whether he, the claimant, has any. Markley v. Keeney (1893), 87 Iowa 398, 34 N. W. 251. 

» Scrivener v. Dietz (1885), 68 Cal. 1; Shea v. Johnson (1894), 101 Cal. 455, 35 Pac. 1023 ; 
Moresi v. Swift (1880) 15 Nev. 215. 

* Cooper v. Reynolds (1870), 10 Wallace (77 U. S.) 308; Matthews v. Densmore (1883), 109 
U.S. 219; Graff v. Louis (1896), 71 Fed. IRep. 591; Paul v. Smith (1885), 82 Ky. 451, Hines, C. 
J. dissenting; Skinner v. Moore (1836), 2 Dev. & B. (19 N. Car., 138, 30 Am. Dec. 155; Hall »• 
Hall (1877), 12 W. Va. 1. 

* Billings v. Russell (1854), 23 Pa. St. 189, 62 Am. Dec. 330; Boothe v. Estes (1855) 16 Ark. 
104. 

* Martin v. Hall (1881), 70 Ala. 421. 
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present plaintiff was sued on attachment obtained by an affidavit 
fatally defective, though he did not appear therein and was not per- 
sonally served. 1 

On the contrary it has been held that defects in the affidavit ren- 
dered the attachment judgment absolutely void on collateral attack. 
Other attaching creditors and the debtor's assignees have been 
awarded the goods on this ground when they intervened in the 
attachment suit as claimants, 2 though it is agreed on all hands that 
the claimants can take exception to the proceedings against the 
principal debtor only for jurisdictional defects. In other cases 
defects in the affidavit have been held to make the judgment void 
and of no effect when brought in question in an action to quiet title, 
ejectment, trespass, trover, or replevin, between the attaching cred- 
itor, the officer executing the attachment, or the purchaser at the 
execution sale on the attachment judgment, on the one hand, and 
the attachment debtor, his assignee, or a purchaser under execution 
against him, on the other. 8 Such decisions have frequently been 
made concerning attachment judgments rendered by superior 
courts, 4 after personal service or appearance. 5 It has been held 
that the purchaser of an undivided interest could not maintain an 
action for partition because he purchased under execution on a judg- 
ment on attachment rendered without personal service and in which 
the affidavit for service by publication was not filed till the day the 

1 The best case on these facts is believed to be Russell v. Work (1872), 35 N. J. L. (6 Vroom) 
316. See also Scott*. Kirschbaum (1896),47Neb. 331, 66 N. W. 443; and Palmer v. Ballard 
(1831), 3 Stewart (Ala.) 326; which involve the same questions decided in the same way. 

* Mentzer v. Ellison (1896). 7 Col. App. 315, 43 Pac. 464, but Reed. P. J. dissented; Krutina 
v. Culpepper (1885), 75 Ga. 602; Dickinson v. Cowley (1875), 15 Kan. 269; Jacobs v. Hogan (1881), 
85 N. Y. 243; Maguire v. Bolen (1896). 94 Wis. 48, 68 N. W. 408, The same was held in State ex 
rel. Austrian v. Duncan (1893), 37 Neb. 631, 56 N. W, 214; but that decision has been over- 
ruled. 

3 It was so held in the following cases passing on attachment judgments rendered by 
justice cour ts : Burnside v. Davis (1887), 65 Mich. 74, 31 N. W. 619 ; Nachtrieb v. Stoner (1872) . 
1 Col. 423; Hisler v. Carr (1868). 34 Cal. 641, discredited by later decisions in that state above 
cited. 

* Greenvault v. Fanners and Mechanics' Bank (1847), 2 Doug. (Mich.) 498; Duxbury v. 
Dahle (1899), 78 Minn. 427, 81 N. W. 198; Staples v. Fairchild (1849), 3 N. Y. 41; Conrad v. 
McGee (1836), 9 Yerger (17 Tenn.) 428; Heard v. Nat, Bank (1901), 114 Ga. 291, 40 S. E. 266; 
Tacoma Grocery Co. v. Durham (1894), 8 Wash. 263, 36 Pac. 31, 40 Am. St. Rep. 907; Talbot v. 
Woodle (1865), 19 Wis. 174. See also dicta to the same effect in Endel v. Leibrock (1877), 33 
Ohio St. 254; and Pope v.Hibernia Ins. Co. (1874), 24 Ohio St. 481. 

6 Woodruff v. Ives (18?6), 34 Mich. 320; Hargadine v. VanHorn (1880), 72 Mo. 370; but the 
later case was overruled by Burnett v. McCluey (1887), 92 Mo. 230, 4 S. W. 694. 
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judgment was rendered. 1 Payment under garnishment, was held 
no defense to a second recovery because the justice's docket did not 
show that the affidavit for garnishment therein referred to was such 
as the statute required, though the files had been destroyed by fire. 2 

In some courts distinctions are made, and, on the ground that 
what is amendable is not void, it has been held that defects in the 
affidavit would not render the proceedings liable to collateral attack 
by ejectment or trespass de bonis against the purchaser at the sale, 3 
though the attachment was in justice court and the defendant was 
not served, and did not appear. 1 But this was denied as to justice 
courts in Colorado. 5 In other cases a point has been made of the fact 
that the defendant was personally served or appeared; 6 it being held 
that in such cases payment under garnishment ancillary to the suit 
was a good defense to an action by the garnishee's creditor against 
him, though the affidavit for attachment was defective, 7 that the 
defendant was not then entitled to an injunction to restrain collec- 
tion of the judgment against the garnishee, 8 and that after the 
defendant has appeared, the garnishee could not take advantage of 
defects in the garnishment affidavit. 9 

The same conflict is noticed with regard to the other statutory 
requirements, and there is no reason for distinction. It has been 

1 Barber v. Morris (1887) 37 Minn. 19*. 33 N. W, 559. 

* Wells v. American Express Co. (1882), 55 Wis. 23, 12 N. W. 441, 42 Am. Rep. 695. 

» Kruse v. Wilson (1875), 79 111. 233; Hogue v. Corbit (1895), 156 111. 541, 41 N. I?. 219; Bur- 
nett v. McCluey (1887), 92 Mo. 230, 4 S. W, 694; Avery v. Good (1893), 114 Mo. 290, 21 S. W. 815. 
A similar ruling as to a defect in the attachment bond was made ir Adams v. Kellogg (1886), 
63 Mich. 105, 29 N. W. 679. Similar to these are cases holding that if there was no affidavit 
the judgment is void, but no defect in it would make the judgment void. Miller v . White 
(1899), 46 W. Va. 67, 33 S, E. 332, 76 Am. St. Rep. 791. 

» Moore v. Mauck (1875), 79 111. 391. 

6 Nachtrieb v, Stoner (1872), 1 Col. 423. And in Michigan it was held that an act passed 
while the attachment suit was pending, by which it was provided that no writ should be 
quashed by reason of any defect in the affidavit, provided an amended one was filed, did not 
apply to the pending case, and that the sale was void on ejectment, though the court per- 
mitted an amended affidavit to be filed after the judgment was rendered. Greenvault v. 
Farmers & M, Bank (1847), 2 Doug. (Mich.) 498. 

6 It will be observed that the question in these cases was, whether the title of the credi- 
tor dated from the institution of the proceedings. No court would deny that if the defendant 
appeared generally, and personal judgment was rendered against him, levy under execution 
thereon would bind whatever title he had at the time the lien of the execution would attach. 
As to this, see Bryant v. Rendee (1879), 40 Mich. 543. 

' Schoppenhast v. Bollman (1863), 21 Ind. 280. 

« Hart v. O'Rourke (1898), 151 Ind. 205, 51 N. E. 330. 

o Aultman Miller & Co. v. Markley (1895), 61 Minn. 404, 63 N. W. 1078. 
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held that defects in the bond given, or failure to give any, would 
not enable the defendant to maintain trespass against the creditor 
and the constable holding the goods under the attachment, 1 though 
there was neither service on or appearance by the defendant in the 
attachment. 2 An action by the attachment debtor to avoid the sale 
and judgment on that ground, was held not maintainable, though 
he did not appear and was not served. 3 Trover, trespass, and 
replevin against the purchaser under a justice attachment, in which 
there was neither service nor appearance, were held not maintain- 
able.* Trover was held not maintainable in Michigan because the 
statute allowed the defect to be cured by filing an amended bond. 5 
It has been held that the garnishee could not object that no bond 
had been given, the objection being personal to the defendant. 6 

On the other hand, payment by the defendant as garnishee in 
another suit against the plaintiff was held no defense, because no 
bond had been given. 7 It has been held that the attachment debtor 
could avoid the attachment for want of or defects in the bond, by 
bill to quiet title, 8 or by trespass or trover against the attaching 
creditor and the justice who issued the attachment, 9 though the 
debtor had appeared in the attachment suit and moved to dismiss 
the suit because of the defect, and his motion had been denied. 10 It 
has been held that the creditor had not sufficient title to enable him 
to defend an action against him by one to whom the defendant had 
given a mortgage to defraud him. 11 

i Banta v. Reynolds (1842), 3 B. Mon. (42 Ky.) 80. 

5 O'Farrell v. Stockman (1869), 19 Ohio St. 296. A claimant could not defeat an action on 
the bond by the attaching creditor by showing that the bond to obtain the attachment was 
defective. Atkinson v. Faxworthy (1876), 53 Miss. 741. 

a Thomas v. Mahone (1872), 72 Ky. (9 Bush) 111. 

• Billings v. Russell (1854), 23 Pa. St. 189, 62 Am. Dec. 330; Kramer v. Wellendorff (1887 
Pa., no official Rep.) 10 Atl. 892. 

5 Adams v. Kellogg (1886), 63 Mich. 105, 29 N. W. 679. 

• Camberford v. Hall (1825), 3 McCord (S. Car.) 345; Chambers v. McKee 01833), 1 Hill (S. 
Car.) 229. But garnishees are generally permitted to defend on this ground. Baldwin v. 
Ferguson (1890), 35 111. App. 393; Steen v. Norton (1878), 45 Wis. 412; Pope v. Hibernia Ins. Co. 
(1874), 24 Ohio St. 481. 

i Louisville N. A. & C. Ry. Co. v. Lake (1892), 5 Ind. App. 430, 31 N. %■ 590. 
s Ritchie v. Sayers (1900), 100 Fed. Rep. 520. The decision in this case was by the circuit 
court in West Virginia, and based on the state decisions. 

• Barkeloo v. Randall (1838), 4 Blackford (Ind.) 476, 32 Am. Dec. 46; Davis v, Marshall 
(1852), 14 Barb. (N. Y.) 96; Hisler v. Carr (1868), 34 Cal. 641. 

10 Tiffany v. Lord (1875). 65 N. Y. 310. 

ii Wanamaker v, Bowes (1872), 36 Md. 42. 
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The decisions as to the failure to publish the notice to the attach- 
ment debtor show very much the same conflict as those concerning 
the affidavit and bond. In ejectment, trover, and replevin, by or 
against the attaching creditor, the officer who made the levy, or the 
purchaser at the sale, on the one side, and the attachment debtor or 
his assignee, on the other, it has been held immaterial for the pur- 
poses of such suits, that the attachment debtor was not given any 
notice, by publication or otherwise, as the statute required, except 
such as was afforded by the fact of the levy. 1 The same has been 
held of failure to give the statutory notice to the person in posses- 
sion of the land attached. 2 Failure to make the substituted service 
on the principal defendant has been held not to affect the validity of 
payment under a garnishment, as a defense to a second recovery by 
the garnishee's creditor. 3 Acceptance of service and appearance by 
the garnishee, without service on him by an officer, was held to 
bind the fund as against a subsequent assignee. 4 

On the other hand, failure to make the substituted service provided 
for by the statute has been held to render the garnishment so far void 
as to make payment under it no defense to the garnishee against a 
second recovery, 5 and to furnish the purchaser, under the execu- 
tion on the judgment, no title even on collateral attack. 6 

1 Cooper v. Reynolds (1870), 10 Wallace (77 U. S.) 308; Needham v. Wilson (1891), 47 Fed. 
Rep. 97; Field v. Dortch (1879), 34 Ark.399; Johnson v. Gage (1874), 57 Mo. 160; Darnell v. 
Mack (1896) , 46 Neb. 740, 65 N. W. 805, which overrules several Nebraska cases and contains 
an excellent review of the decisions elsewhere ; Paine v. Mooreland (1846), 15 Ohio 435, 45 Am. 
Dec. 585; Cochran v. I.oring (1848.), 17 Ohio 409; Bank of Colfax v. Richardson (1898), 34 Ore. 
518. 54 Pac. 359, 75 Am. St. Rep. 664: McDonald v. Simcox (1881), 98 Pa. St. 619. Where the 
statute did not require service on the non-resident debtor, the judgment without such ser 
vice was, of course, held valid. Craig v. Fraser (1884), 73 Ga. 246. One who had paid under 
garnishment under the custom of London, set up such payment as a defense to an action by 
his creditor for the same demand; and the latter objected that he had not been notified, 
wl erefore he claimed that the proceedings were void. But Lord Mansfield said: "The very 
essence of the custom is that the defendant shall not have notice; because it is a proceeding 
against an absent man, who cannot be found, and has nothing to be summoned by. It is a 
proceeding in rem, like confiscations in the exchequer." Tamms v. Williams (1783), 3 Doug. 
(26 E. C. L.) 281. 

2 Wilkins v. Tourtellott (1882), 28 Kan. 825,835. 

» Kirschbaum v. Scott (1892), 35 Neb. 199, 52 N. W. 1112; Scott*. Kirschbaum (1896), 47 
Neb. 331, 66 N. W. 443. 

* Cahoon v. Morgan (1865), 38 Vt. 234. See also cases cited by Van Fleet, Collateral 
Attack, ? 428. Contra: Hebel v. Amazon Ins, Co. (1876), 33 Mich. 400. 

* Laidlaw v. Morrow (1880), 44 Mich. 547,7 N.W. 191. 

* Sharp v. Baird (1872), 43 Cal. 577; Hodson v. Tibbetts (1864), 16 Iowa 97; Walworth v. 
Stevenson (1872), 24 La. An, 251; Wooldridge v. Monteuse (1875), 27 La. An. 79; Barber v. 
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An extended review of the decisions upon the effect collaterally of 
failure to observe the statutory requirements as to other forms of 
proceeding, such as probate proceedings in settling estates, con- 
demnation proceedings, and other statutory actions, would be 
beyond the limits allowed to this article, and would serve no pur- 
pose here. Suffice it to say that those who desire to examine the 
decisions will not find them in harmony. Hoping that this slight 
review of the decisions has made the condition in which we find 
ourselves sufficiently clear, let us now endeavor to discover the rea- 
sons which have controlled, and those which should control, the 
decisions in such cases. 

In the first place, why has it been held that failure to obey the 
statute makes the judgment void? If any satisfactory reason has 
ever been given, it has never been the good fortune of the writer to 
learn of it. The courts seldom go into the reason of the matter in such 
cases; and when they do, the reasoning is usually very much in the 
vein of the statement quoted at the beginning of this article • that 
these steps must be taken, that all the requirements must be ful- 
filled, because the statute demands them. 

No one will deny that what the statute requires must be done if 
seasonable and proper objection to the omission is made. But the 
statutes do not usually specify what shall be the result of failure to 
observe the requirements; and where there is no such specification, 
it is for the court to say what was the legislative intention. ( 1 ) It may 
be that the legislature intended the direction merely for the guid- 
ance of the officer or suitor, and not to the exclusion of any other 
proper course; in which case failure to observe the course pointed 
out would not be objectionable in any manner if any other proper 
course was pursued. (2) Or, it maybe that the intention was that 
if that course was not pursued, objection to anything further 
being done could be made till the omission was supplied; or, that 
the proceeding might be ordered dismissed because of the departure; 
in which case the objection would have to be made directly, in the 
very proceeding in which the error occurred. (3) Or it may be 
that it was the legislative intention to make the validity of the pro- 
ceeding, even as against collateral attack, conditional on the obser- 

Morris (1887), 35 Minn. 194, 33 N. W. 559; Edwards v. Toomer (1850), 14 Sm. & M. (22 Mis».) 
75; Ingle v. Curry (1870), 48 Tenn. (1 Heisk.) 26; Tacoma Grocery Co. v. Durham (1894), 8 
Wash. 263. 36 Pac. 31, 30 Am. St. Rep. 907; Cummings v. Tabor (1884), 61 Wis. 185, 21 N. W. 72. 
For this reason it was held that the attaching: creditor could not recover upon the bond given 
by the debtor to dissolve the attachment. Clark v. Bryan (I860), 16 Md. 171. 
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vance of all the requirements of the statute. If the statute does not 
specify which of these results shall follow from the omission or 
departure, it is clear that the court must find the result by interpre- 
tation ; for all will agree that the legislative intent will always con - 
trol if it is expressed. 

Whether the course pointed out was intended to be optional or 
exclusive, and the provision directory or mandatory, could usually 
be ascertained by simply reading the words. But if found to be 
mandatory, it is not so easy to determine what should be the effect 
of a departure when the question comes up collaterally. It is very 
likely that the question never occurred to any member of the legis- 
lative body enacting the law, or the intention would have been 
more clearly expressed. But that is the case with all questions of 
construction. We must resort to first principles. We must observe 
the former law, the mischief, and the remedy which the law was 
intended to afford. This may throw some light on the question. 

Let us take the attachment statutes again for illustration. The 
former law was that judgment should be recovered before process for 
the purpose of satisfaction could be levied on the property of the 
debtor. Judgment could not be obtained without service on him. 
The mischief was that if he was dishonest, he might get all his 
property out of reach before execution could be obtained ; or if he 
was a non-resident, or had absconded, no judgment could be 
obtained at all in the state, and execution on a judgment recovered 
in another state could not be levied on property here. The remedy 
proposed by the statute was a novel proceeding in rem, whereby the 
property might be taken at the beginning of suit, so that the defen- 
dant could not dispose of it if a resident, and whereby it might be 
subjected to payment of his debts without recovering a personal 
judgment against him if he was a non-resident or could not be 
found. 

The affidavit, bond and notice were required to prevent the 
unnecessary injury to the debtor. The affidavit, to restrict the use 
of the remedy to cases of real necessity; the bond, to indemnify 
the debtor for its unwarranted use ; and the notice, that he might 
come and defend if he wished, regular service in personam being 
impossible, 

In all this there is nothing to show that failure to observe the 
requirements was intended to make the proceedings absolutely void. 
Indeed, there are several cases in which it has been held that the 
legislature meant that the proceedings might be dismissed or set 
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aside* though the words of the statute were: "Every attachment 
issued without such bond taken" shall be "illegal and void, and 
shall be dismissed." 1 

While no reasons for the decisions holding such judgments void 
are found in the statutes, nor in the opinions of the courts, per- 
suasive reasons for such decisions are not far to seek, nor hard to 
find. Each case has furnished its own exigencies. A situation 
something like this has been presented : Suit is brought to recover 
property which has been sold under attachment proceedings for a 
mere fraction of its value, on a judgment recovered on a claim which 
it may now appear had no real foundation, and of the action on 
which the owner of the property never had any real notice. Prob- 
ably the first cases have been those in which the desire to relieve 
the individual from the hardship of having property sacrificed for a 
pittance, on a doubtful claim, has caused the court to forget the 
public welfare. 

Are there any reasons why departures from the prescribed form 
or requirements should not be held to make the judgment and sale 
liable to collateral attack? Let us endeavor to state a few. 

1. There is not one case in a hundred in which the departure 
really prejudiced the defendant in the slightest. He would be no 
better off, for example, if the person who assumed to administer the 
oath had been competent to do so, if the plaintiff had signed the 
affidavit, if it had stated that the plaintiff was justly apprehensive of 
the loss of the debt unless attachment was awarded, etc. It may be 
that the statute was defective in not providing more adequate 
redress for the defendant, as that he might have the attachment 
vacated at any time within so long, on entering general appearance 
and giving bond to pay whatever might be recovered on a new 
trial ; or that in an action against the attaching creditor at any time 
within so long, he might contest the indebtedness and recover 
judgment for whatever had been taken above the amount really 
owing. Such a regulation would not entail the evils that follow 
from holding the proceedings void on collateral attack. It would not 
hold out any inducement to the debtor to stand back till the case 
was complete, and then avoid it entirely for secret defects previously 
discovered. 

2. Holding the proceedings void collaterally puts a premium on 
dishonesty and trickery, as just shown. 

i Banta v. Beynolds (1842), 3 B. Mon. (42 Ey.) 80. To the same effect, see also under like 
statutes: Satcher v. Satcber (1867), 41 Ala. 26, 91 Am. Dec. 498; Terrill v. Auchauer (1862), 14 
Ohio St. 80. And see Woerner, Am. Administration, § 145. 
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3. Chances of successful collateral attack should be reduced to a 
minimum, because the people lose confidence in the courts when 
they see them holding their own most solemn proceedings for 
naught. There are enough people now who think the decisions of 
courts are determined rather by sharp practices than by justice ; 
and nothing fosters that sentiment more than holding judicial action 
void, because of technical departures which injured no one. 

4. Such decisions embarrass commerce, not so much by render- 
ing the sale void, in the particular case, as by rendering it uncertain 
in every case. 

5. Such decisions cause the sacrifice of property when there is 
most urgent need that it should bring its full value. By rendering 
the title of the purchaser uncertain, the confidence of the bidders is 
destroyed. They are made afraid to bid a larger proportion of the 
value of the property than they would for a ticket on which it was 
to be raffled off to the luckiest man of ten or twenty. They see 
that they will be only buying a lawsuit. And thus it happens that 
the man whom the courts have sought to favor by these decisions, is 
the one who is most injured by them, whenever a case occurs in 
which the creditor has succeeded in observing all the requirements. 
This policy leads to the sacrifice of the property when the straigh- 
tened circumstances of the debtor make it most imperative that full 
value be obtained. Thus are the provisions intended for the debtor's 
protection made most effective to his undoing. 

It is hoped that more courts will turn away from this policy 
and adopt the one pursued by the United States supreme court in 
the cases above cited. 

John R. Rood 

University of Michigan 



